
349

Nat. Oceanic and Atmospheric Adm., Commerce § 971.302

to the application if there is a signifi-
cant change in the circumstances rep-
resented in the original application
which affects the requirements of this
subpart. Applicants should consult
with NOAA to determine if changes in
circumstances are sufficiently signifi-
cant to require submission of an
amendment. The application, as
amended, would then serve as the basis
for determinations by the Adminis-
trator under this part. For each
amendment judged by the Adminis-
trator to be significant, the Adminis-
trator will provide a copy of that
amendment to each other Federal
agency and department which received
a copy of the original application, and
also will provide for public notice,
hearing and comment on the amend-
ment pursuant to § 971.212. After the
issuance or transfer of a permit, any
revision of the permit will be made
pursuant to § 971.413. Any amendment
or modification which would cause
coastal zone effects substantially dif-
ferent than those originally reviewed
by the state agency would be subject to
Federal consistency review as pre-
scribed in 15 CFR part 930.

§ 971.214 Consolidated license and per-
mit procedures. [Reserved]

Subpart C—Certification of
Applications

§ 971.300 General.
(a) Certification is an intermediate

step between receipt of an application
for issuance or transfer of a permit and
actual issuance or transfer. It is a de-
termination which focuses on the eligi-
bility of the applicant.

(b) Before the Administrator may
certify an application for issuance or
transfer of a permit, the Administrator
must determine that issuance of the
permit would not violate any of the re-
strictions in § 971.103(b). The Adminis-
trator also must make written deter-
minations with respect to the require-
ments with respect to the requirements
set forth in § 971.301.

(c) To the maximum extent possible,
the Administrator will endeavor to
complete certification within 100 days
after receipt of a complete application.
If final certification or denial of cer-

tification has not occurred within 100
days after receipt of the application,
the Administrator will inform the ap-
plicant in writing of the pending unre-
solved issues, the efforts to resolve
them, and an estimate of the time re-
quired to do so.

§ 971.301 Required findings.

Before the Administrator may certify
an application for a commercial recov-
ery permit, the Administrator must:

(a) Approve the size and location of
the commercial recovery area selected
by the applicant, and this approval will
occur unless the Administrator deter-
mines that (1) the area is not a logical
mining unit under § 971.501, or (2) com-
mercial recovery activities in the pro-
posed area would result in a significant
adverse environmental effect which
cannot be avoided by imposition of rea-
sonable restrictions; and

(b) Find that the applicant—
(1) Has demonstrated that, upon

issuance or transfer of the permit, the
applicant will be financially respon-
sible to meet all obligations which may
be required to engage in its proposed
commercial recovery activities;

(2) Has demonstrated that, upon per-
mit issuance or transfer, it will pos-
sess, or have access to, the techno-
logical capability to engage in the pro-
posed commercial recovery;

(3) Has satisfactorily fulfilled all past
obligations under any license or permit
previously issued or transferred to the
applicant under the Act;

(4) Has a commercial recovery plan
which meets the requirements of
§ 971.203; and

(5) Has paid the permit fee specified
in § 971.208.

§ 971.302 Denial of certification.

(a) The Administrator may deny cer-
tification of an application if the Ad-
ministrator finds that the require-
ments of this subpart, or the require-
ments for issuance or transfer under
§ 971.403 through § 971.408, have not been
met.

(b) When the Administrator proposes
to deny certification the Administrator
will send to the applicant, via certified
mail, return receipt requested, and
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publish in the FEDERAL REGISTER, writ-
ten notice of intention to deny certifi-
cation. The notice will include:

(1) The basis upon which the Admin-
istrator proposes to deny certification;
and

(2) If the basis for the proposed denial
is a deficiency which the Adminis-
trator believes the applicant can cor-
rect:

(i) The action believed necessary to
correct the deficiency; and

(ii) The time within which any cor-
rectable deficiency must be corrected
(not to exceed 180 days except as speci-
fied by the Administrator for good
cause).

(c) The Administrator will deny cer-
tification:

(1) On the 30th day after the date the
notice is received by the applicant,
under paragraph (b) of the section, un-
less before the 30th day the applicant
files with the Administrator a written
request for an administrative review of
the proposed denial; or

(2) On the last day of the period es-
tablished under paragraph (b)(2)(ii) in
which the applicant must correct a de-
ficiency, if that deficiency has not been
corrected before that day and an ad-
ministrative review requested pursuant
to paragraph (c)(1) is not pending or in
progress.

(d) If a timely request for administra-
tive review of the proposed denial is
made by the applicant under paragraph
(c)(1) of this section, the Administrator
will promptly begin a formal hearing.
If the proposed denial is the result of a
correctable deficiency, the administra-
tive review will proceed concurrently
with any attempts to correct the defi-
ciency, unless the parties agree other-
wise or the administrative law judge
orders differently.

(e) If the Administrator denies cer-
tification, he will send to the applicant
written notice of the denial, including
the reasons therefor.

(f) Any final determination by the
Administrator granting or denying cer-
tification is subject to judicial review
as provided in chapter 7 of title 5,
United States Code.

§ 971.303 Notice of certification.
Upon making a final determination

to certify an application for a commer-

cial recovery permit, the Adminis-
trator will promptly send written no-
tice of the determination to the appli-
cant.

Subpart D—Issuance/Transfer:
Terms, Conditions and Restrictions
§ 971.400 General.

(a) Proposal. After certification of an
application pursuant to subpart C of
this part, the Administrator will pro-
ceed with a proposal to issue or trans-
fer a permit for the commercial recov-
ery activities described in the applica-
tion.

(b) Terms conditions and restrictions.
(1) Within 180 days after certification
(or such longer period as the Adminis-
trator may establish for good cause
shown in writing), the Administrator
will propose terms and conditions for,
and restrictions on, the proposed com-
mercial recovery which are consistent
with the provisions of the Act and this
part as set forth in §§ 971.418 through
971.430. Proposed and final TCRs will be
uniform in all permits, except to the
extent that differing physical and envi-
ronmental conditions and/or mining
methods require the establishment of
special TCRs for the conservation of
natural resources, protection of the en-
vironment, or the safety of life and
property at sea. The Administrator
will propose TCRs in writing to the ap-
plicant, and public notice thereof will
be provided pursuant to § 971.401. The
proposed TCRs will be included with
the draft of the EIS on permit
issuance.

(2) If the Administrator does not pro-
pose TCRs within 180 days after certifi-
cation, the Administrator will notify
the applicant in writing of the reasons
for delay and of the approximate date
on which the proposed TCRs will be
completed.

(c) Findings. Before issuing or trans-
ferring a commercial recovery permit,
the Administrator must make written
findings in accordance with the re-
quirements of § 971.403 through § 971.408.
These findings will be made after con-
sidering all information submitted
with respect to the application and
proposed issuance or transfer. The Ad-
ministrator will make a final deter-
mination of issuance or transfer of a
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